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INTRODUCTION
Employment security and employability have become important notions in the labour market policies in recent years. They are often used and proposed as an alternative to job security, which is generally understood as the security of staying in the same job with the same employer. Job security is believed to be a traditional form of security for workers and a notion that has dominated employment relations until recently. Employment security, on the contrary, is presented as a new notion: one that needs to be further developed. It is usually explained as the possibility to easily find a job at every stage of active life. While assuming that lifetime employment is eroding, many politicians and policy makers are increasingly claiming that workers' income security should not depend (entirely) on their current employment -their current job -but on their ability to find new employment on the labour market. Workers should derive their security, in other words, from their employability. Some scholars call this type of security employability 2 security or labour market security. 2 In this line of reasoning, legal norms that govern the employment relationship, whether they are based on legislation or collective agreements, should be steered towards employment security instead of job security. In practice, that usually means less dismissal protection, but more investments in workers' employability and more (public) assistance for workers to make the necessary job-to-job-transitions preferably without becoming unemployed. The goal is eventually to have more labour market mobility and as less unemployment as possible. Individual employability and mobility (or transitions) are the two main pillars of this employment security policy.
Replacing the notion of job security with employment security forms one of the core aims of the European Commission's flexicurity policy. Employment security represents the 'security side' of flexicurity. Although heavily criticised by a stream of labour law scholars, flexicurity is still the Commission's guiding principle for the European employment policies. Many Member States of the EU have indeed taken flexicurity as the basic principle for the 'modernisation' of labour law.
3 However, also taken apart from the flexicurity context, employment security as a replacement of job security remains an attractive idea to those who believe that businesses need flexibility in order to stay economically competitive, but who also believe that more flexibility can increase the risk of unemployment for workers. Employment security, explained as enhanced employability and better and quicker job-to-job-transitions, can in an easier way be combined with the desired flexible labour market than job security can. The appeal of the concept of employment security extends further than the EU flexicurity policy. 4 It is clear that the notion of employment security touches the core of labour and employment law, namely the question: how should the workers be protected? At the same time, the notion of employment security is still very much underdeveloped, at least in the legal doctrine. In fact, both job security and employment security are ambiguous phrases; they may even be called elusive. There exist no fixed (legal) definitions. What can the 'capability to easily find a job' mean in the legal sense, and more precisely, in the employer-employee relationship? Moreover, it is far from clear if and how this notion fits into the existing framework of labour law. To what extent can we say that the current labour and employment laws are directed towards job or employment security? Can we identify any rights or duties in the positive labour law that in any way seem to enhance the objective of employment security, or is it true that job security is labour law's (only) objective? Furthermore, how is one to judge whether one objective is better than the other when we take the foundations of labour law as the starting point of debate?
The purpose of this article is a general exploration of this concept in its legal context. The central, overarching question is: How does employment security as a policy objective relate to the labour law framework? By 'labour law framework' it is meant all legal norms that govern the employment relationship. By placing this concept in its legal framework, we can analyse its possible legal meaning, but also, and more importantly, we can explore the questions the proposed shift from job security to employment security brings up for the scholarly legal debate. The primary purpose is not to search for definitive answers, but to identify questions that can be made the subject for continued discussion. A justification for this thorough inquiry into the notion of employment security can also be found in the labour law's own 'identity crisis'. 5 Precisely because employment security seems to pose more questions than answers for labour law, while at the same time being a popular policy term that touches the very much debated core of labour law, it deserves to be included in that very debate.
The next section firstly explains the notions of job security and employment security in their policy framework. For the purpose of clarity, they are considered in the context of European Union's flexicurity policy. In order to pinpoint as precisely as possible what these notions (can) mean in the legal context, the third section further zooms in on the two notions and seeks to discover to what existing rights and duties in labour and employment law these notions are linked. The fourth section addresses the question to what extent one can claim that the current labour and employment laws are indeed directed towards job or employment security. It is clear that both notions fall within the scope of employment policy, meaning the policy of a State to create opportunities for its people to gain employment and income. Employment policy has a legal footing. It is formulated as a fundamental right in several legal conventions: the right to work. In an attempt to place the two notions within the labour law framework, the notions are addressed through this particular lens in the fifth section of this article. An alternative lens through which the notions of job security and employment security can be investigated in their legal context is introduced in the same section. In both cases, the usefulness of these approaches is examined in the sense that it is sought to determine what these approaches can bring to the debate. The sixth section explores whether turning to the 'foundations' or 'principles' of labour law instead of legal notions or theories, can provide useful arguments for the question whether employment or job security should be the objective for labour law. The seventh section contains some concluding remarks about the place of employment security as a policy objective in the labour law framework.
EMPLOYMENT SECURITY IN THE FLEXICURITY DISCOURSE
The EU flexicurity policy has become quite well-known in academic literature. This is not surprising, since flexicurity is the guiding principle in the European Employment Strategy (EES) and the Employment Guidelines. 6 In addition, the European social policy seems to be guided by the same flexicurity idea. 7 A key document on flexicurity is still the Communication from the European Commission from 2007 on the 'Common principles of flexicurity'. 8 In the recent years -perhaps due to the financial crises -the European Commission has not issued new documents on flexicurity. Some even say that the consensus on flexicurity as a guiding principle has broken down. 9 The concept flexicurity is, however, again mentioned in the 'European Pillar of Social Rights'.
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Flexicurity is, moreover, still very much 'alive' in labour law literature.
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Flexicurity's impact lies mainly in the principle -or promise -that both flexibility and security in the labour market can be enhanced simultaneously. Two questions are usually addressed when flexicurity is debated in the literature: a) whether the European policy truly pursues both flexicurity and security, since its use in practice seems to induce merely deregulation of labour law; 12 and b) what this policy precisely implies. Flexibility and security can indeed have different meanings. 13 A broad scale of subjects and policies can be gathered under this heading.
14 It is at first sight an open and even vague term; it is nevertheless controversial. Flexicurity reflects the bigger ambition to combine the 5 economic and social goals in the European integration policy. 15 The criticism that flexicurity receives is usually closely linked to how the EU integration policy is seen in general. There is a widespread view in labour law literature that the European social policy should always be read in the context of economic integration: the economic goals are always given priority by the EU. 16 The EU flexicurity discourse has been criticised in the same manner for focusing predominantly on labour market flexibility and deregulation. 17 Having a closer look at the security side of flexicurity, we can see that the literature distinguishes four elements of security on which the EU flexicurity is based: 18 -Job security -the expectation regarding the job tenure of a specific job; -Employment security/employability security -the expectation regarding remaining in work (not necessarily with the same employer); -Income security -the degree of income protection in the event that paid work ceases; -Combination security -the ability/inability to combine paid work with other private or social activities.
The shift from job security to employment security is probably the most controversial part of this already controversial policy. In the process of arriving at a common set of flexicurity principles in 2007, the Commission was compelled to somewhat weaken the initial strong focus on transition from job security to employment security. 19 We can still see, however, that flexicurity promotes a type of security that is for a large part based on people's ability to adapt to changes on the labour market. 20 This explains the emphasis on lifelong learning and assistance with job-to-job-transitions. Moreover, it is commonly believed in economic literature that such a type of security would bring an optimal allocation of labour in sight that increases productivity and job creation. 21 It is exactly 6 this type of security that the European Commission has envisaged for some time. In 1997 the Commission considered the following.
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'There is a need for a radical rethink of all relevant labour market systems -employment protection, working time, social protection and health and safety -to adapt them to a world of work which will be organised differently, in which the concept of security for workers has to be reformulated, focusing more on security based on employability in het labour market rather than security in a specific job.'
Even though it must be noted that some nuances have been introduced as a result of the economic crisis 23 and the flexicurity policy has a broad(er) agenda, it is undeniable that the Commission deliberately reduces the importance of job security in favour of employment security.
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'The main thrust of the EU recommendation on flexicurity is to encourage a shift from job security towards employment security.'
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The obvious reason is that employment security can more easily be reconciled with a flexible labour market than job security can, as it will be further elaborated below. However, the Commission also argues that the workers themselves have a greater need for employment security rather than job security 'as fewer have the same job for life.'
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The main elements of employment security are, according to the Commission, investments in training in order to boost the employability of individuals on the one hand, and on the other hand, income support through unemployment benefits 'carefully balanced' with 'an appropriate "activation" strategy designed to facilitate transitions into employment and boost career development'. 27 Employability and job-to-job-transitions are in short two main pillars or elements of employment security. For this last element, the Commission has often used Denmark as an example, because of its extensive Active Labour Market Policies (ALMP). This example has been criticised for being too costly; for example, the maximum duration of benefits has been reduced in Denmark in recent years. 28 has ever existed in many Member States. 29 In addition, the effectiveness of the activation measures has been called into question. 30 ALMP are, however, not the only way in which assistance transitions on the labour market can be facilitated. The Commission sees an important role for the social partners in this regard. 31 For example, in the framework of collective bargaining, it has been purposed to exchange (long) notice periods or (high) severance payments for more employability advancing measures. 32 The first element, employability, is in fact a concept with a similar meaning to employment security. Employability typically refers to 'the ability of workers to remain attractive for the labour market in terms of their skills and qualifications, by reacting and anticipating changes in tasks and the work environment, facilitated by the human resources development opportunities offered to them'. 33 This concept implies -even more than employment security -a normative move 'from a systemic view of the labour market to a focus on individuals and their qualities'. 34 It has been labelled as a concept that characterises workers 'as yet another mobile factor of production, to be reallocated as and when the market so determines'. 35 Indeed, if the concept of employment security would solely mean employability security, then labour relations are strongly individualised and most of the responsibility for finding employment is placed on the individual. 36 However, employment security seems to entail more than just employability, since it also underlines the need for actual assistance with transitions between jobs. It also seems to imply a degree of responsibility on the employers' side in terms of investments in employability. In addition, the term itself carries in it a stronger sense of 'safety' or even of an 'assured future' because of the word security. Nevertheless, to a large degree it remains unclear exactly how much more it is than a policy aimed at advancing employment opportunities. 
PLACING JOB AND EMPLOYMENT SECURITY IN THEIR LEGAL CONTEXT
As important as both terms are, it can be surprising that they have no defined definitions. This is probably due to the fact that in most Member States they are not legal terms in the sense that they have statutory definitions. Both terms are, however, quite often used in the English language legal literature, 37 but even there the terms tend to get mixed up. The official documents on flexicurity have introduced even less familiar terms in other languages. Employment security is translated in German as 'Beschäftigungssicherheit', and job security as 'Arbeitsplatzsicherheit'. 38 The French translation is hazier: 'sécurité dans l'emploi' for employment security, and 'sécurité de l'emploi' for job security. 39 It is easy to see that these terms can cause confusion. The distinction is, however, very important, since the EU policy clearly favours the one over the other, as was explained above. So, what do these terms mean exactly?
Both terms are clearly related to employment, or in more general terms, paid work.
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Both terms refer to the probability that an individual will maintain to gain an income true paid work in the future. Both terms are, therefore, related to the risk of unemployment.
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Both concepts do not, however, involve the risk of unemployment caused by disability; they in principle assume the worker is healthy and able to work. 42 The difference is that job security refers to the continuity of one's current employment, while employment security refers to the continuity of one's career. The concepts by themselves are, therefore, certainly not mutually exclusive: a worker can have both job and employment security. However, like argued before, the Commission does purpose a shift from job security to employment security.
Auer states that there are flaws in the flexicurity discourse regarding these terms. In line with the usage of the terms in industrial relations and labour economics, job security should relate to the probability of retaining employment in the current job, and employment security to retaining a job with the current employer. 43 Arguably, this shift already took place in the 1980s. It implies more internal flexibility and a duty for the redundant employee to accept other work offered to him by his employer if that work is 37 See, e.g., H. Collins, 'The Meaning of Job Security', Industrial Law Journal 1991 Vol. 20 No. 4, p. 227-239. 38 The Dutch translation is similar: 'werkzekerheid' vs. 'baanzekerheid'. The same can be said for Swedish: 'sysselsättningstrygghet' vs. 'anställningstrygghet'. 39 The Spanish translation seems to be more precise: 'seguridad del empleo' vs. 'puesto de trabajo'. 40 A potential social security payment is reserved for 'income security', as shown in the flexicurity matrix above. 41 Loi 2014, p. 405. 42 Disability as a cause for unemployment is in most cases not part of the job security/employment security discourse. 43 Auer 2010, p. 380. considered 'suitable'. What the EU flexicurity policy envisions should, according to Auer, be called, labour market security, since according to him that is the decisive and critical shift at hand.
Auer's arguments nicely illustrate one of the possible confusions caused by these (nonlegal) terms. I would argue that in the legal doctrine, job security has become an established term, but it is usually understood in a broader sense than Auer explains. It does not (longer) entail the security of keeping the exact same job or position with the employer. It rather refers to the legal right of employees not to be unfairly deprived of employment. 44 Job security is thus dependent on the level of dismissal protection (designed either through legislation or collective agreements) and on the type of the employment contract. This is how job security is nowadays used in the legal literature. 45 However, in countries where there are (still) strict job demarcations in collective agreements, there can be less room for functional flexibility and job security can still mean the security of keeping the same position within the company. 46 The Commission defines employment security as 'the possibility to easily find a job at every stage of active life and having a good prospect for career development in a quickly changing economic environment'. 47 At first sight, this definition does not seem to relate to any legal norms stemming from labour and employment law, because it does not refer to the employer-employee relationship. Instead, it refers to the worker's chances of finding employment on the labour market. Perhaps labour market security would indeed be a more adequate term, since the term itself provides somewhat more clarity on what is envisaged. For legal interpretations, however, a name change would not be sufficient, since we still need to know what labour market security means or can mean in legal terms. If job security relates to dismissal protection, to what does employment security or labour market security relate?
For employment security to have a 'labour law footing', it needs to involve specific rights or duties between an individual employer and an individual employee. Employment security, as defined by the Commission, firstly relates to matters as recruitment, placement, employment services, and vocational guidance. Matters that are traditionally placed in the policy sphere, and to a lesser extent in the labour law sphere. The only existing 'right' that employment security immediately brings to mind is the right to work, which only applies between the individual parties in a limited manner, as will be 10 explained below. 48 Auer's definitions of the related terms prove, however, to be useful in this regard, since his explanation forces is to recognise that dismissal law nowadays implies a degree of internal flexibility both on the side of employer as on the side of the employee. Especially where economic dismissals are concerned, the rules on dismissals will in most Member States require the employer to search for alternative solutions to dismissal. This is often referred to as the ultima ratio principle. If redundancies are at stake, the employer is compelled to investigate whether the employee in question can be relocated to another job in the same firm. In some countries, the employer is even obliged to offer the employee training in order to make him suitable for the vacancies in the same firm or organisation. Even when (statutory) law does not require the employer to mitigate the consequences of economic dismissals, (usually large) employers will often choose to do that voluntarily, because they know collective dismissals often have negative consequences for the firms themselves.
49 Therefore, the social plans, which often accompany collective dismissals, frequently include, beside severance payments, provisions for occupational (re)training, provisions for assistance with job search, and sometimes financial compensation for employees who agree to (internal or external) relocation. In other words, arrangements are set up to help the redundant workers make a transition to a new job preferably without becoming unemployed. The new job is in first instance sought within the same firm or organisation, thus with the same employer, but (usually after some time) the search can be extended to other jobs with other employers. 50 We can see that there is a mix of job and employment security. We can also see that for a redundant worker job security can contain elements of employment security, namely training and transitions. When he receives training for a new job, his overall employability can increase, even when the new job is with the same employer. The mere fact that he has changed jobs can also increase his employability.
The question is whether training and (assistance with) transitions are indeed part of dismissal law in every Member State, and if they are, how far they extend. Research shows that measures taken to facilitate job-to-job transitions are becoming more common in all Member States: While in the past such measures often displayed a rather 'passive' character (such as early retirement, severance payment packages and voluntary redundancies), a development has taken place of more pro-active measures and schemes of job transition, connected to occupational re-orientation, training, and qualification as 48 The fifth section elaborates on what this legal norm entails and what implications we can derive from it for the concept of employment security. 49 There can, for example, be a loss of goodwill and unrest among the workers. See well as outplacement. 51 There are, however, significant differences with regard to legal sources, types of support measures, scope, co-financing by enterprises, and the status of workers. Moreover, these schemes and measures seem to be in a constant state of flux. We can say, therefore, that transition can indeed be seen as an element of dismissal law and practices in Europe, but that it is still unclear what (permanent) positive duties exist on the side of the employer and the employee in this regard, and how far they extend. The same is in fact to be said for training. Is there a right to training within the employment relationship, and to what extent? Does it, for example, only apply to redundant workers who have a chance to get a new job, or do workers whose jobs are not (immediately) threatened also have a right to be trained? If they do, does that include training for other professions, or only training for the current job?
If training and transition are indeed already present in labour law and practices throughout Europe, they are not fully embedded. That means that employment security is not embedded either. Employee training is, for example, still very much orientated towards persevering existing employment and in a much lesser degree towards employability beyond the current employer. In 2015, major changes were introduced in the statutory labour law in the Netherlands -another 'flexicurity example', according to the Commission. 52 The Civil Code now contains an obligation for the employer to 'enable his employee to receive training' that is necessary for the performance of his duties in the job, and -'as far as that can reasonably be expected' from the employertraining that is necessary to continue the employment relationship when the employee has been made redundant or when he no longer is able to perform his job. 53 With this, the legislator has codified for the first time a general duty on the employer to train his employees, yet this duty does not extend as far as to include a duty to train the employee for work outside the employing entity. 54 The new law, furthermore, does not alter the existing possibilities to compel the employee by a way of contract to repay the training costs if he decides to leave the employer. These are the so-called repayment of training costs clauses in or outside the employment contract. That means that labour law allows voluntary labour market mobility to be hampered by employers who want to tie the employees of their choice, as is the case in most Member States. These contractual constraints on labour mobility have not yet been included in the discussion of employment security, or flexicurity for that 51 matter, while it can very well be argued that they deserve to be taken into consideration as well. When so much emphasis is placed on the benefits of labour market mobility, it would be strange to leave the practices on contractual constraints completely untouched. Obviously, the non-compete covenants are an even better example of contractual constraints on labour mobility. 55 Non-compete covenants waive (part of) the employee's right to compete with the employer after employment has ceased, usually by taking up new employment with the direct competitor of the old employer. 56 Courts usually scrutinise non-compete covenants with particular care because they are often the product of unequal bargaining power and because of the workers' needs to find employment in order to make a living, but it is doubtful that the courts are currently able to take into consideration the increased importance of 'labour market security' for workers. 57 It is highly questionable whether the existing laws on non-compete covenants give employees enough room to 'acquire, retain, and deploy their human capital' in an optimal way. This proves, furthermore, that the transition element -if it is indeed already part of the worker's job security -is even more orientated towards preserving the existing employment. As shown above, when dealing with redundant employees, relocation to another job can constitute part of the legal duty of the employer. However, it concerns primarily internal relocation, meaning within the employing entity. Moreover, a few important rights or entitlements of workers operate in such way that workers are encouraged not to change employers because they risk losing these acquired entitlements. The main example is the seniority rule, which can be shortly explained as follow: with build-up seniority, the worker acquires better dismissal protection and usually higher financial compensation in case of dismissal.
58 Because of such rights, it can be advantageous to remain with the same employer even in cases when the worker would rather leave to find other employment. One could say that with every move to a new job, the advantage of seniority is lost. 59 It can be argued that in this respect, the flexicurity policy is right to state that dismissal protection can inhibit labour market mobility. However, the suggested 'tenure track approach' in which the worker receives progression 55 The before mentioned law reform in the Netherlands has introduced some constraints on the use of noncompete covenants in fixed-term contracts; see Art. 7 58 The priority and selection of employees is to be made according to the last-in-first-out principle, that is, according to each employee's total length of employment with the employer. See, for the Swedish example (and the recent debates), Rönnmar and Numhauser-Henning 2012, p. 443-467. In the Netherlands, a similar rule applies: redundant workers are first divided into age categories before the last-in-first-out principle is applied. The age groups are: 15 to 25 years, 25 to 35 years, 35 to 45 years, 45 to 55 years, and 55 years and up. 59 Obviously, workers with a very good labour market position can negotiate such advantages for themselves with the new employer. We can assume, however, that those are exceptional cases.
into better employment conditions 60 have the same 'disadvantage' of retaining workers with the same employer.
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The employability discourse does not only involve investments in training alone, but also a high degree of flexibility on the side of the worker. 62 The worker is not only expected to cope with the changes in the working environment and changes on the labour market through (lifelong) learning, but he is also expected to accept other work as long the work is considered suitable for that particular worker. Labour law has a detailed elaboration of what can be considered suitable work, with in every jurisdiction certain differences, but the EU flexicurity policy shows little consideration to the legal understanding of 'suitable work'. No references are made in this regard to the legal framework.
It is important to notice that employment security can also be developed and increased by more demand-oriented policies. Surely, employability and labour mobility are not the only determinants of employment security. 63 One can think of government subsidies to boost jobs or other types of governmental help. Indeed such policies are present in many countries, but they are very diverse and variable. Because the intent of this article is to place the concept of employment security in the legal framework of the employment relationship, these public measures are not taken into further analysis since they usually do little to change the (contractual) relationship between the employer and the employee. It is, however, important to note that in the recent years the incentives to hire are increasingly designed in such way that they offer entrants less entitlements than usually would apply. increasing number of 'outsiders', including workers working on other types of contract than the open-ended employment contract, benefit much less of such protection. 65 The number of atypical workers in Europe has been growing since the 1980s. 66 Secondly, we need to acknowledge that there is a taxonomy of dismissals in the law of dismissal. 67 In most Member States, there is a distinction between dismissals for economic reasons on the one hand and dismissals for individual reasons on the other. 68 In this case we are mainly concerned with the laws on economic dismissals (also addressed as dismissals for reasons of redundancies), because these are clearly linked to the EU flexicurity discourse. 69 A closer study of dismissal laws reveals, however, a further differentiation between dismissals and results in a taxonomy of dismissal protection. As Collins explains (for UK law, but what is to a large degree true for most Member States): 'Each type has its own criteria for fairness, its own type of remedy, and implicitly its own conception of job security.' 70 The conception of job security of every type of dismissal is what we are concerned with for the purpose of this article.
A. JOB SECURITY AND NON-STANDARD EMPLOYMENT
Very relevant as regards job security is the -now quite well-known -distinction between the (permanent or) open-ended contracts (also called contracts for indefinite duration), on the one hand; and the so-called flexible contracts, on the other. The same, albeit rough, distinction is meant when one speaks of standard and non-standard or typical and atypical employment. The distinction is relevant, because in most countries only workers with open-ended employment contracts enjoy the 'full fruits' of dismissal protection. Within one organisation, the protection of the employees with open-ended contracts can even be at the expense of the 'flexible' workers when economic dismissals are concerned. For example, the law may often prescribe that use of temporary agencies workers is put to a stop or that temporary contracts need to be terminated first, before open-ended contracts can be terminated. 71 In most countries, the fixed-term contract -the most common form of atypical employment contract -will simply expire when the set date is reached or an agreed task has been completed, leaving the worker without a job while legally no dismissal has 15 taken place. 72 In contrast to workers with open-ended contracts, the fixed-term workersbut usually also other flexible workers -do not have a claim to job continuity in the future. Temporary agency work is another example of flexible employment that is legally designed in such way that it gives very little claim to job continuity.
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A general conclusion is that temporary or flexible workers enjoy (much) less job security than employees with open-ended contracts. Seeking to improve the position of atypical workers, one of the main ways to achieve this has been in EU labour law to advance their chances of obtaining an open-ended contract. When the Directive on Fixed-term Work (97/81/EC) is considered, it becomes apparent that the protection of these 'atypical' workers is sought through realisation of equal treatment of these workers -when compared to the standard workers with an open-ended contract -and through prevention of abuse of successive fixed-term contracts. Abuse is supposed to be prevented either by requiring justification by objective reasons for renewal of such contracts, or by setting a maximum total duration of successive fixed-term employment contracts or a maximum number of renewals of such contracts. 74 In countries where the latter ways are chosen to prevent abuse, the employer is compelled to convert the fixed-term contract into an openended contract after the maximum number or total duration is reached. 75 Both the FixedTerm Work Directive and the Temporary Agency Work Directive (2008/104/EC) prescribe, furthermore, that the fixed-term workers and the temp agency workers respectively are informed of any vacant posts in the (user) undertaking to give them the same opportunity as other workers in that undertaking 'to find or secure permanent employment ' . 76 An open-ended contract that ensures a degree of job stability is, in other words, still the pursued goal of EU law.
In the Framework Agreement on Fixed-Term Work, the European social partners expressed their opinion that 'employment contracts of an indefinite duration are the general form of employment relationships and contribute to the quality of life of the workers concerned and improve performance'. 77 The Court of Justice (CJEU) has used this opinion and slightly modified it into a premise that 'the benefit of stable employment 72 Termination of the fixed-term contract before the final date is, however, in many cases strictly regulated, which means the worker enjoys a fair deal of job security for the specific time the contract is made. Cf 80 The latter prescribe employment security, while the first (still) seems to be focused on job security, or at least employment stability.
B. JOB SECURITY AND DISMISSAL LAW
Dismissal law is for the most part still a national matter; it is only partly regulated at EU level. Most important are the already mentioned Fixed-Term Work Directive, the Directive on Transfer of Undertakings (2001/23/EC), and the Directive on Collective Dismissals (1998/59/EC). 81 Article 30 of the EU Charter of Fundamental Rights ('Every worker has the right to protection against unjustified dismissal, in accordance with Union law and national laws and practices') should also be mentioned, even though a direct application of this Article is still to come. Very relevant is the ILO Convention No. 158, even though it has not been rectified by a large number of countries. 82 Its main requirements for the termination of employment can nevertheless be found in most countries that can be qualified as having rather extensive (statutory) dismissal protection rules. Most important (and perhaps most contested) is the requirement of having a valid reason (or: just cause) for termination. 83 Other important requirements follow from the entitlement of the worker whose employment is to be terminated to be given a reasonable period of notice (or compensation in lieu thereof) and the entitlement to a severance allowance (or: compensation). 84 In most legal systems, there is a combination of these rules coupled with procedural preconditions. The strength of the protection from unilateral termination depends on the combination of all these components. 85 All EU Member States have in common that they allow for unilateral termination of the employment contract. The requirement of having a valid reason for termination prevents dismissals on arbitrary grounds or merely subjective motives of the employer. 86 As addressed earlier, valid or legitimate reasons for dismissal can relate to the worker's behaviour -his (in)capacity to perform the job, his (mis)conduct, etc. -or to the 'operational requirements' of the firm. Reasons related to the 'operational requirements' are often referred to as economic reasons or redundancies. Redundancy is seen as a legitimate ground for dismissal, which is, moreover, relatively easily granted by the legislator and the courts. Dismissing workers for economic or cost-cutting reasons is permitted by the law in most countries. There need not be any compelling financial reasons. Case law shows that most courts generally show considerable understanding to the employers' view on what constitutes 'an efficient business operation' and what number of workers they need to employ. 87 This is in line with the so called managerial prerogative. It is, furthermore, difficult for judges -or public authorities -to assess whether the use of economic arguments to dismiss workers by the employer is valid, especially when these arguments relate to the longer-term operation of the firm. 88 Even though dismissal protection in case of redundancies may not be high, dismissals for economic reasons can be costly for employers. The concept of employment security has been brought up in the literature as justification for lowering those costs. The reasoning is that when workers can easily and quickly find another job, then the income loss does not occur -or it is (very) limited -by which the basis for a severance payment is almost entirely eliminated. 89 In addition, the aforementioned seniority rules that apply in case of redundancies are often subject of debate and reform. 90 Economic dismissals are often collective dismissals, but need not be. In the case of collective dismissals, the law provides for an additional protection mechanism since the consultation of employee representatives is prescribed. The EU Directive on Collective Dismissals has played an important part in the development of these legal norms. In all Member States, employers are obliged to consult workers' representatives before collective dismissal can take place. This consultation does not have to result in an agreement, but the law does have as its objective to allow the workers' representatives to challenge the number of dismissals and the conditions under which they will occur. 91 The EU Directive even prescribes that the consultations need to at least, 'cover ways and means of avoiding collective redundancies or reducing the number of workers affected, and of mitigating the consequences by recourse to accompanying social measures aimed, inter alia, at aid for redeploying or retraining workers made redundant'.
92 Some authors interpret this requirement even as an obligation for the employers and the employees to find alternative solutions to dismissals, hence, the dismissal being a last resort also in EU law. 93 The case of dismissals relating to personal reasons reveals another story of job security. The employer must in that case demonstrate fault or inadequacy on the part of the employee in the form of misconduct or incompetence. This usually implies for the employer some sort of keeping records over a certain period of time. These records need to give account of employee's behaviour, but also the conduct of the employer. Has the employer informed the employee of his shortcomings? Has the employer investigated the matter properly? Has he given him sufficient opportunities for improvements, etc.? Dismissal protection in such cases can be labelled as high. The individual employee has in the first place (more) control over the occurrence of such reasons for dismissal. Furthermore, the individual employee can question every statement of the employer more easily than in the case of redundancies. Moreover, the courts will usually give less room for the managerial prerogative than they will with economic dismissals. If dismissal protection is high, does that automatically mean there is a high degree of job security? Not necessarily: 'the conception of job security that emerges in not one which grants job tenure to employees'. 94 After all, economic dismissal can still occur. The worker, rather, has a degree of security that dismissal for certain reasons will not occur, because he himself has a degree of control over the situation.
There are also certain reasons for dismissal that are marked automatically unfair or that are even forbidden. An example of an automatic unfair dismissal is a dismissal where the principal reason is connected to the employee's trade union membership. Dismissal 91 The extent of the obligation can vary with the size of the firm. 92 protection is in this particular example closely connected to the protection of fundamental rights, in this case the freedom of association. 95 The same can be said for dismissal protection in the case of discriminatory dismissals. Legislation concerning these types of dismissals protects the worker from usage of certain reasons for dismissal. Legislation does not prohibit the dismissals form occurring; it only prohibits dismissals for certain reasons. Dismissal because of temporary absence from work due to illness or injury is another example of automatically unfair dismissal. 96 In the Netherlands, for example, it is forbidden to dismiss a sick employee during the first two years of illness. Arguably, such an employee enjoys a high degree of job security during that time of his illness. 97 However, this job security is closely connected to (functional) flexibility on the side of the employee, because he needs to cooperate in the employer's attempts to 'reintegrate' the employee, meaning that the employee needs to accept and perform (other) suitable work. 98 It is not so much the protection of civil liberties that is at stake in this area, but the way responsibilities for risks are shared in a society.
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To summarise, one can conclude that the current labour law in a sense does pursue a degree of job security, but that this job security is never absolute 100 and that this is not where the primary protection of the employee is located. Labour law seeks to protect the employee against unjustified dismissal and through this, a certain continuity of the employment relationship is guaranteed. However, if reasonable grounds for dismissal exist, which can be also entirely founded on economic considerations of the employer, then the continuity of employment is no longer guaranteed. Furthermore, different conceptions of job security correspond with different types dismissals.
However, flexicurity discourse does not take this taxonomy into account, and other comparable policies aimed at deregulation of dismissal law rarely do. As indicated above, it is easy to discern that flexicurity is primarily concerned with economic dismissals, but it remains unclear to what extent the law on dismissals for individual reasons would remain untouched. It is not inconceivable that deregulation of these types of dismissals is also envisaged by the flexicurity discourse. The question is: What would be the lower limit to flexibility in this regard? No reference is made to the fundamental workers' rights that need to be upheld at all times anywhere in the policy documents on flexicurity.
Another reason for underlining the fact that job security is to be understood in relative terms lies in the reforms of statutory dismissal law protection of the last decades, which 95 Collins 1991, p. 231. 96 Art. 6 ILO Declaration No. 158. 97 Art. 7:670 paragraph 1 of the Dutch Civil Code. 98 Art. 7:660a of the Dutch Civil Code. 99 Another way for risk distribution in case of illness is of course through social security system. 100 Gaudu 2011, p. 9.
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have mostly had deregulation as primary goal. The restrictions on the employer's right to unilaterally terminate the employment contract have been reduced in most Member States. 101 Particularly after the financial crisis and the rising unemployment, concrete dismissal law reforms have been presented in several Member States as a necessary response to these problems. 102 The reforms put in place are permanent and structural in nature. 103 If job security is relative and this is not where the primary protection of the employee is located, what are, then, the goals of dismissal protection? As indicated above, labour law seeks to protect the employee against unjustified dismissal. Arbitrary and merely subjective grounds are prohibited. The dignity of the worker is protected in this way. 104 Protection against unjustified dismissal supports, furthermore, a large number of other workers' rights. 105 Some even believe it plays a crucial role in the execution of the whole body of labour law. 106 One may indeed wonder what practical use for example the right to holiday leave would have if the employer is allowed to dismiss the employee immediately after he makes use of this right. Not only does dismissal law protect employees against sudden termination of employment or on the basis of arbitrary or unjustified grounds, it also allows him to act autonomously in the organisation where he is employed as a citizen. 107 
EMPLOYMENT AND FUNDAMENTAL RIGHTS: WORK AS A RIGHT OR WORK AS PROPERTY?
A. THE RIGHT TO WORK As stated in the introduction, both job and employment security are related to the broader issue of (full) employment and the right to work. 108 This right does not entail for the individual a right to be employed; as such it cannot be enforced in court. 109 Still, most States have recognised this right, 'which includes the right of everyone to the opportunity to gain his living by work which he freely chooses or accepts', and they have committed themselves to 'take appropriate steps to safeguard this right'. 110 Even though not everyone agrees that this is indeed a fundamental human right, and even though some question whether any legal norms can be derived from this right, 111 the right to work is seen by many as an important notion for labour law. 112 We can indeed find it in many Constitutions. It has a prominent place in the European Social Charter in its first article and many ILO Declarations can be seen as an elaboration of this right. 113 Its interpretation (by for example the European Committee of Social Rights) is nevertheless 'weak', in the sense that the notion does not entail more than an obligation for the State to have a labour market policy in place, which is targeted towards full employment. 114 This is, however, a rather restricted look at the right to work. Firstly, it concerns not only a social right in the sense of a state obligation, but also a civil right, since it also entails the right to earn one's living in a freely chosen occupation. 115 This has implications for access to employment: it must be free of discrimination. The freely chosen occupation, furthermore, implies a prohibition of forced or compulsory labour. 116 The freedom from discrimination (on the labour market) and the prohibition of forced labour are usually considered to fall in the realm of civil rights, while the obligation on the State to promote employment is usually seen as a social right. However, in most Constitutions and Charters the 'free choice of work' and the pursuit of (full) employment are strongly connected. Secondly, we can deduct normative implications also from the right to work as a social right if we look closely to its interpretation by, for example, the European Committee of Social Rights. The fundamental right to work requires that the government -while increasing employment opportunities for everyone -also pays attention to the quality of work that is, or becomes, available on the labour market. A right to work means a right to decent work. 117 The 'decent work agenda' of the International Labour Organisation (ILO) serves as a starting point in defining what decent work is. Respect for fundamental human rights is central to this agenda, as well as the rights of workers in terms of conditions of work safety and remuneration. Referring to the ILO Declaration No. 158, the European Committee of Social Rights explicitly mentions 'the right not to be unfairly deprived of employment' under the normative content of the right to work.
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A right to work is indeed an extremely limited 'right' if it would entail that a person may lose that work at any given moment and on any ground.
A State responsibility not only to promote employment, but also to promote decent employment is a strong normative claim. Indeed, 'the objective of full employment will serve to undermine the right to work if it is not accompanied by a commitment to the creation of high quality jobs'.
119 What does this observation mean for our conceptualisation of employment security? The right to work can provide legitimacy for EU policy that pursues employment security. Pursuing employment security -with its specific emphasis on employability and job-to-job-transitions -can indeed be a way for a government to realise the fundamental right to work. With employment security policy the government does not intend to give an enforceable right to a job to everyone, but the fundamental right to work does not require the government to do this. Such a task for the government has never been accepted in our social system. 120 Besides the shared objective, the right to work and employment security discourse share the value attached to work. Paid work is not only seen as a source of income necessary for one's livelihood, but it has a 'social value as well: 'it can be an act of self-expression and self-fulfilment, and a venue for socialisation '. 121 In this respect, they can also share the same criticism: there are other ways possible to secure the necessary means for subsistence and selffulfilment and socialisation can also be found outside the labour market. 122 However, in order to refer to the right to work and find legitimacy in it, employment security needs to involve a degree of job security. Arguably, employment security discourse needs to incorporate the decent work agenda in order to pay attention to quality of jobs.
B. PROPERTY OF WORK
Another legal framework in which it is possible to assess the notions of job security and employment security is the well-known right to property. It is, however, a less obvious framework since it concerns a rather controversial claim that workers have property rights in the employing firm. 123 The notion that workers possess property rights has, however, gained contemporary significance due to the jurisprudence of the European Court of Human Rights (ECtHR) on the 1 st Article of Protocol No. 1 to the Convention for the Protection of Human Rights and Fundamental Freedoms (or European Convention on Human Rights (ECHR). This case law has given impetus to a new literature strand on the topic. Novitz, for example, has shown that the idea of workers' property is not new, but even goes back to John Locke. 124 The renewed idea that workers have property rights in the firm in the framework of job security would mean that employees have a claim to continuation of their employment. The idea does not seek to undermine established systems of property ownership by employers; it rather views the interests of the workers in the continuation of employment as 'proprietary in nature', which can exist alongside the employer's property rights. 125 The first paragraph of Article 1 of Protocol No. 1 of the Convention reads: 'Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be deprived of his possessions except in the public interest and subject to the conditions provided for by law and by the general principles of international law.' In the interpretation of this Article, the ECtHR applies a broad and autonomous (i.e. regardless the classification under national or EU law) definition of what constitutes a 'possession'. For example, the Court has declared pensions (whether contributory or noncontributory) 126 and unemployment benefits 127 to constitute 'possessions' under the Article. The condition is that these (pecuniary) rights or entitlements can be claimed with 'a legitimate expectation'. 128 The question is whether a job or employment can also fall under this broad definition of property. Various labour law scholars have argued that workers may indeed have 'property in a job'. 129 Taking the above-mentioned case law into consideration, the argument that the worker's entitlement to wages 130 constitutes a 'possession', would, in my opinion, carry more weight. That would mean that there is an obligation for the State to ensure that there are appropriate legal mechanisms in place to pay workers the wages to which they are entitled, without any undue deductions, unless the worker so consents. 131 However, also the right to 'peaceful enjoyment of one's possessions' cannot be understood in the absolute sense, since it can be taken away. This would have to be (and it is) 'subject to the conditions provided for by law', in the public interest, and while pursuing 'a legitimate aim by means reasonably proportionate to the aim sought to be realised'. 132 Several justifications can be mentioned for (legally) allowing employment contracts to be terminated, including the need to enable enterprises to adapt their workforce to the changing (economic) circumstances. However, case law also requires that there is proportionality (a 'fair balance') between the aim of the government (namely, to give employers discretion in organising the business) and the interests of the 'owners' of wage entitlements (i.e. employees). The fair balance condition also means, among other things, that the infringement on property may not be disproportionate; it may not impose an 'excessive burden' on the person concerned. 133 Under circumstances, compensation or a transitional period may also be justified to achieve a 'fair balance'.
These conditions -as briefly explained here -imply a certain degree of employment protection. Arbitrary and (evidently) unfair dismissal would not, in my opinion, stand the test of fair balance. In the right to property we can therefore find additional grounds for (a level of) job security. However, as we have seen above, the exact level of job security can vary according to jurisdiction and the exact interplay of the various components of dismissal law. Especially in the case of economic dismissals, it can be very well argued that 'far from securing an employee's property right in a job', dismissal legislation 'tends only to improve job security marginally'. 134 Nevertheless, besides providing an additional legal ground for employment protection, the right to property also implies a direct legal relation between the worker and his job. It can remind us that protection of private property does not always 'point towards the prioritisation of employer's interests'. 135 
EMPLOYMENT SECURITY IN THE LIGHT OF FUNDAMENTAL PRINCIPLES OF LABOUR LAW
Much has been written about the economic implications of job security and dismissal protection. The arguments are well known by now. Governments are warned not to have excessively strict dismissal legislation, which hampers the ability of businesses to stay competitive and in the end can lead to fewer jobs. And indeed, across the EU, deregulation seems to have taken place in the last years. 136 Legal scholars, on the other hand, are usually mainly concerned with the fact that dismissal protection is increasingly being confined to the workers in the 'core', while more and more workers in the 'flexible work arrangements' are exempt from this protection. 137 The call for more flexibility seems to be so strong that only a few will argue that (full) dismissal protection should be extended to include flexible workers. Some are for that reason looking for 'intermediate job security solutions'. 138 Also in this respect, the purposed shift from job to employment security is brought up.
How is one to judge whether one objective is better than the other when we take the foundations of labour law as a starting point? Even though there is no consensus on what these foundations precisely comprise, there is a common belief under labour law scholars that 'respect for the human dignity of the worker' is at least one of them, if not the most important foundation. 139 In its quest to give meaning to the statement that 'labour is not a commodity', upholding human dignity serves as the pursued objective of labour law. For many scholars, protection of the worker is labour law's primary objective -its very raison d'être. 140 Arthurs describes it as follows: 'Whatever its substantive content, we can at least be sure that labour law is about "labour", that it operates in the context of "employment", that it is designed to protect "workers".' 141 This may be, however, a debatable premise, because it uses a narrow scope to the field. Labour law, in my view, has always taken into account the interests of employers and business enterprises alongside the interests of the workers. This is particularly true for (national) legislation enacted since the 1980s, but also for older legislation. 142 Simply by taking into consideration that all protective norms in labour law exist in the framework of subordination, 143 which is affirmed and formalised by the law, a wider look on labour law appears, one in which considerations for employer's interests become clearer. 144 Nevertheless, while it may not be its only goal, it is beyond doubt that many labour law norms were indeed designed to protect the worker (against exploitation) as the weaker party to the employment contract. Therefore, for most legal scholars the mere fact that (a form of) employment security might be better suitable for a flexible and dynamic labour market may be a relevant argument, but it is not decisive for the question of what the goal of labour law should be. That is why the question remains, how employment security as a goal fits into the 'protective nature' of labour law.
It is, in my opinion, possible to unite employment security with the protective function of labour law. Investing in employability and employment security can indeed be interpreted as a form of worker protection. Protection is in this case targeted against the risks on the labour market and to a lesser degree against (the supremacy of) the employer, as protection in labour law is traditionally understood. In the case of a loss of the current job -something that dismissal legislation has always permitted to happen, as argued above -, the worker will need to find another job. Financial compensation -for example, in the form of severance payment, but in a lot of cases also in the form of social security benefits -will usually not be sufficient to provide for one's livelihood. 145 Being employable on the labour market, in the sense that the worker can easily change jobs when he or she wishes so, or whenever this is necessary, can, furthermore, contribute to worker's resilience. It can, thus, in this way serve to reduce the bargaining inequality, since it improves the worker's position on the labour market. A worker who has worked for one employer for his entire life is likely to be more dependent on that same employer than someone who was able to develop diverse skills through successfully changing jobs. A labour law that supports voluntary transitions on the labour market would, moreover, fit the modern life better in which less and less people choose to have one career with one employer.
146 Employment security, therefore, does not have to be incompatible with the protective function of labour law. Surely, it is the reduction of dismissal protection, which employment security as a policy is often linked to, that can be at odds with this protective function. Not only because job security is being decreased in this way, but because workers continue to have an interest in protection against unfair or unreasonable dismissal, even if they are highly employable, and can quickly find other employment. An interesting question would be what workers' representatives should strive for when bargaining on collective agreements: job security or employment security. If a level of dismissal protection is secured through statutory legislation and there is room for negotiations on this topic, should the workers' representatives aim at advancing job or employment security? They could, for example, 'trade' (parts of) notice periods or severance payments for investments in employability or support in job-to-job transitions. 147 Since job and employment security both benefit workers and are in line with the protective nature of labour law, what should they choose if advancing both is not an option? This is indeed a conceivable question, but not easy to answer. It is difficult to determine in advance what contributes more to power balancing or what is more beneficial to workers. That may vary from company to company and from sector to sector, or even from one county to another. In addition, the overall employment situation is very important. During an economic downturn it can be more feasible to try to preserve existing employment. However, it cannot be taken for granted that job security is by definition a better option. 148 However, the fact remains that employment security is a form of 'security' that can only partially be exercised against the employer. 149 Where job security concerns the employeremployee relationship, employment security is about the worker's possibilities on the labour market. The employer can be obliged to invest in worker's employability and, under circumstances, to help him find another job, but whether the worker will in fact be able to find another job is something that is not entirely dependent on the former employer (or the employee for that fact). The extent to which the worker will be able to redeem the investment made in his employability remains uncertain. This may be one reason for trade unions to continue pursuing job security: employment security can seem less tangible in this regard.
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Employment security is, however, not so distant from the 'fundamental principles' of labour law that they would be incompatible. Employment security can certainly supplement job security as a way to protect the workers, but it cannot (fully) replace the interests that workers have in job security and dismissal protection. Being able to find work at any time on the labour market does not say anything about the quality of that work, while having a good job also says nothing about one's ability to find another job if that job disappears.
